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Status of the Claims 

Cimms 1 - 22 are pending. 
Claims I - 22 were rejected 

Claims 1, 4. 5, 10, \ 1, 12, 13, 18. 19, an4 20 are amended herein. 
Claims 1, U, 12, 13, and 18 are independent claims. 

latervlew Summary for Interview of 05/2:^/03 

Applicant's represeniaiive, David M f.a Bnmo, and Examiner Josiafi Cocks 
teleplionically conferred on May 21, 2003. concerniag the merils of the Office Action dated 
April 21 , 2003. The Examiner indicated his belief that none of the claims read over The prior arc 
hut that the applicant could disiinguish over the prior an by includmg a claim that includes 
limitations further defining the structure and function of the lower compartment of the grate and 
including limitations further defining the structure and ftuiction of the pivotal cage member. 
Applicant noted that the independent claims presented are directed solely to the lower portion of 
the grate depicted in the figures. That lower ponion of the grate is a frame including graie 
members and cross members ^at define a platform and a substantially enclosed companmenl. 
The cage member is separately recited in dependent claims and adds additional structure that 
prevents direct contact between a firelog place in the compartment and wood or ceramic logs 
place on top of the platform. Applicant respectfully submitted thai this lower ponion of the 
fireplace grate, as recited m the independent claims is distinguishable from the wire rack of 
Genard. 

Agreement on acceptable claim language was not reached, the Examiner noiing that 
additional an search may be required. In further distinguishing the claimed invention firom the 
wire rack of Gerrard, the applicant respectfully submit the following remarks. 

Rejection Under 35 U.S.C. 8 1031a ^ 

Claims U 2, 7. 8. 1 1, 12, and 15-22 were rejected under 35 U.S.C 103 as obvious over 
Gerrard (U.S. Patent No. 5.435,295) in view of WE3STER'S II Riverside University Dictionary 
(1984)- The Oftice asserts thai Gerrard discloses a fireplace grate comprising a frame i 
including a plurality of grate members 5 and cross members 10 1 1, a base 2, and an upper 
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&axne/cage member 3, liaving 4 second pluraluy of graie members 19 20 and cross members 23 
24, wherein the graie members define a compartment/caviiy lo hold a fireiog 34 (see area defmed 
by support members 10]], and suppon bars 23 24, and figs. 2, 4). The Office further assens 
that support membere extend along the botiom of the compartment and fully suppon logs placed 
thereon and the ceramic logs are placed on top of the horiaomaj suppon bars and direct contact is 
prevented between the firelog and the ceramic logs {see Fig, 4). 

The OtTice also asserts that a platform is "a floor or horiionial surface raised above ihe 
level of the adjacent area" and that suppon bars 23 24, are horizontal surfaces that support a 
ceramic log above the fireplace floor. The Office fUrttier alleges support bars 23 24, support 
members 1 0 1 1 , and fibre logs 3 1 32 33, create a substantially enclosed compartment as defined 
in the applicants figures and specification, in panicular Figs. 4A-B und 5 A-B. 

With respect to claims 2, 7, 8, atid 12, the Office respectively assens that Germrd 
includes a base 2 that defmes a cavity and includes cage member 3; that additional support bars 
may be added as desired to provide suppon for additional firelogs; that a polcer positioned in V- 
notch 28 in front protector bar 27 may be used to open the upper frame/cage member; and that a 
ceramic log is secured by pins 25 26, to the upper frame/cage member 3, which is attached to the 
firame I by pivot arms 17. 

The apphcani respectfully traverses the rejection and submits that the structure of the 
fireplace gmte. as claime4 is distinguishable &om the cited reference to Gerrard. The 
application teaches a fireplace grate that isolates a firclog or starter material from a wood or 
ceramic log. The fireplace grate comprises a frame 102 including a base 1 10 and an upper cage 
member 1 60 or pivotal ceramic logs 24. The grate includes tion-moveable grate members and 
non-moveable cross members fixed in position to defwe a supporting platform for holding the 
wood or ceramic logs on the top surface of the platform and to define a substantially enclosed 
companraeni depending from the platform for holding the firelog in isolation. An upper cage 
member, similarly comprising non-moveable grate members and cross members, or pivotal 
ceramic logs can be added to further enclose a firelog positioned in the companmeni. The 
independent claints, independent claim 1 being addressed here, are directed solely to the lower 
portion of the grate (i.e., base) HO depicted in the figures. Claim I does not include the upper 
cage member i60 nor its constimeni elements (see Figure I J nor a pivotal ceramic log (see 
Figure 4A) 
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Ui sharp conTrasi with ihe claim I directed solely to a base, tjie Office relies on both the 
Gerrard base 2 and upper frame 3 to allege obvious the applicants claimed frame having a lovy/er 
portion that includes a platform and a compartment depending therefrom, both the platfom) and 
conapaitmem comprised of non-moveable grate members and cross members. With a more 
analogous comparison of the Gerrard base 2 with the base 1 10 of the instant application, the 
applicant respectfully submits that these bases are distinguishable and thus, that claim 1 is 
patentable over the cited reference. 

Claim I recites a frame 102 including a base 1 10 formed of non-moveable grate members 
1 12 atxd non-moveable cross member 1 14 that define a front ponion (i e., supporting platform) 
120 and a rear portion (i.e., supporting platform) HO for holding wuod or ceramic logs. 
Between the front portion and the rear ponion, the non-movcable grate members and non- 
moveable cross members form a U-shaped, three sided, portion (i.e., compartment) 1 30 for 
holding a frrejog. See specification page 6, line 9 - page 7, lipe I S. Thus» the lower portion of 
the grate includes non-moveable grate members and non-moveable cross members that define a 
platform and a substantially enclosed compartment. These feattires of the claimed fireplace grate 
are similarly illusnraied in Figs. 3-5 (base: 310, 410, 510; U-shaped ponion 330, 430, 530). 

The applicant separately recites a cage rnember in deperujem claims. The cage member 
adds additional structure that prevents direct contact between a ffrelog positioned in the 
companment and wood or ceramic logs positioned on top of the platform. However, the 
structure of the cage member is not required to isolate and prevent direct contact between 
firelogs place in the compartment and wood or ceramic logs place on the top surface of the 
platform. Accordingly, the Applicant respectfully submits that this lower ponion of the 
illustrated fireplace grate, as recited in the independent claims, is distinguishable from the wire 
rack of Gerrard, which, as acknowledged by the Of^ce, requires the cooperation of a base and a 
upper frante to foim any semblance of the claimed platform and companment. 

The Otfice assens the claimed companment is obvious in light of a compartment formed 
by the Gerrard support members 10 U and suppon bars 23 24- As explained above, this alleged 
reading reUes on both the Gerard base 2 and upper frame 3 while, applicant's independent claims 
are directed solely to a frame including non-movcablc grate members and non-moveable cross 
members that form a base defining a platform and companment- Accordingly, the applicant 
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respectfully submits thai the claimed invention is distinguishable from the cited Gerrard 
reference. 

The Office also asserts that Gerrm-d support bars 23 24 fontt a platform that is raised 
above the surface of the floor. However, in the recitation of claim 1 , the frame forms a 
companmeni that depends from a platform, with both the platform and the compartment being 
formed by non-moveable grate members and cross members. In sharp contrast to Gerrard. ihc 
platform forms a surface raised above the compartment, not the floor. In addition, both the 
platform and the compartment are constituent elements of the base und both are raised above the 
floor, 

further, the claimed platform and compartment of the base ore formed by non-moveable 
grate members and non-moveable cross members United together. The combinarion of the 
Gerrard base and upper frame alleged by the Office to render applicant's claims obvious requires 
the moveable interaction of two distinct Gerrard elements, the base and the upper firame. 

Moreover, the Gerrard fireplace grate fails to provide the functionality provided by the 
claimed invention. Wood logs can not logically be placed on the upper suppon frame of Gerrard 
in combination with ceramic logs. Gerrard i*jaches combustible logs are placed on the base. If 
wood logs to be placed on the top of the upper frame, a host of problems arise: the arrangement 
would be too tall for most conventional fireplaces; ceramic logs may crack due to excessive heat 
when placed on wood logs or when wood logs fail on the ceramic logs; pops from natural wood 
logs could dislodge ceramic logs from the upper frame; wood logs could/would fall from the 
upper frame as they are consumed and reduce in si^e. All of these create the uiusafe conditions 
that the claimed invention prevents. Thus» the wire rack of Gerard fails to teach or suggest the 
separation and protection of a frrelog from wood log that is provided by the applicant's claims. 

Gerrard also teaches away from the claimed invention. Gerrard is clear that a firelog is 
placed on the base of the grate Additional support members may be added to the base to support 
a second frrelog or firewood. See col. 2, hi. 21. Gerrard indicates that the base alone can be 
designed as a regular fueplace grate to accommodate paper wrapped firejogs and.fire wood. See 
col. 3, 32. Thus, all logs are place on a single plane as in convemionai fireplace grate, which 
arrangement of firelogs and wood logs creates the unsafe condition that the applicant's claimed 
fireplace grate prevents. Thar is, Gerrard permits the direct placement of a frrelog in 
combination with wood logs on the base of a frrcplacc grate with no protection for the fm;log 
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from naiural wood log pops, fireplace tools or the crush of i^tlling logs. Thus. Gerrard is 
markedly different from the claim gmte which provides a base with a platform and a 
compartmcni lo substantially enclose a firelog on a different plane from other combustible log. 
Also, for access to the area where firelogs are to be positioned for burning, Gerrard requires diat 
the upper cage member be hinged and then moved during operation. This is a trick and 
dangerous operation when the fueplace is in use, since ceramic logs on the frame ai^ heated. 

For safety and aesthetic reasons, a fireplace grate must suppon a burning firelog to 
prevent the furelog from breaking apart and releasing its stored energy in an uncontrolled 
manner. Accordingly, claim 1 is directed to a fireplace grate having a shaped base forming a 
platform and a substantially enclosed compamnem depending therefrom. Claim I recites a 
fireplace grate comprising a frame including a plurality of non-moveable grate members and a 
plurality of non-moveable cross members, the non-moveable grate members and non-moveable 
cross members defining a platform and a substantially enclosed compartment, the compartment 
operative to hold a firelog and to prevent direct contact between the fiit?log and wood or ceriimic 
Jogs placed on top of the platform. Importantly, the claimed grate allows fm^logs to be 
substantially enclosed in the corapanment and out of direct contact with wood logs on the 
platform. Also, additional firelogs may be added to the compartment without moving the 
positioned wood logs, providing another level of safety and comfort 

The claimed apparatus is distinguishable from the Gerrard. Gerrard discloses a wire rack, 
the base of which is vastly different from claimed fireplace grate with a base having a platform 
and substantially enclosed compartment formed from non-moveabk grate members and non- 
moveable cross members. The applicant therefore respectfully submits that Genrard fails to 
disclose or suggest each and every limitation of independent claim l and thus, that claim is 
patentable over the Gerrard. Accordingly, the applicant respectftjlly requests withdrawal of the 
rejection and allowance of claim l- 

Claims 2, 7, and 8 depend directly and indirectly from claim 1 and thus include all of the 
limitations of claim 1. The applicant reiterates that claim I is pausmable over the cited art for the 
reasons stated above, specifically the failure of the cited an to teach each and every limitation of 
the independent claims. Accordingly, dependent claims 2, 7, S, 17, and IS are beUeved 
patentable based on such dependency and further limitation within each claim. 
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Independent claims U, 12, and 19 recites the disclosed mveotion in oliemative tenns. 
Specifically, the claims recite a firepli*ce grate including, in pan. non-moveable grate members 
and noii'moveabk cross members that define a platform and a substantially enclosed 
compartmem depending therefrom. Therefore, for the reasons stated in detail above, the 
apphcant submits that these independent claims are patentable over Gerrard. Gerrard fails to 
disclose or suggest a plaifonn for logs and a substantially enclosed companmem for a firelog 
depending from the platform, both the platform and companmeni formed by non-moveable grate 
members and non-movcable cross members. Accordingly, the applicant respectfully requests 
withdrawal of the rejection of and allowance of these independent claims. 

Based on claim dependency, the applicant also submits that claims 14-16 and 20-22 are 
also patentable over the cited reference. In particular, the applicant notes that Gerrard fails to 
teach or suggest a supponing member extending longitudit^ly across the bottom of ;he 
companmeni which would serve to suppon the underside of fireiog in the companmem. The 
supporting member prevents the firelog from falling through the grate members as the firelog 
loses rigidity and begins to fall apan, preveming flare-up. The Office has failed to indicate an 
corresponding element in the cited reference that would render claims directed to this supporting 
member obvious. Accordingly, the applicant specifically requests allowance of claims 15, 16, 17 
and21. 

Claims 3, 4, 13, and 14 are rejeaed under 35 U.S.C. 103 as obvious over Gerrard in view 
of Kutchera (US. Patent No. 2.519,482). The Office asserts that Gerard discloses all Umitations 
of the claims except that the fireplace grate is explicitly '^hinged" to the base, that the grate 
members include a U-shaped portion, and that the ceramic log is explicitly ''hinged'* to the 
frame. The Office fiirthcr asscns that Kutchera teaches that the term "hinge" and "pivot" arc 
understood to be equivalent terms for describing structure that permits grate sections to swing 
from a first position to a second position, and that Kuichera teaches grate sections l \ having bars 
12 tbat are :substantially U-shaped and serve as a fiiel support. 

Claims 3 and 4 depend from and include all of the limitations of claim 1. As such, these 
claims defmed a fireplace grate including a frame having a platform and a substantially enclosed 
companmem formed from non-moveable grate members and cross members. Accordingly, the 
applicant reiterates the remarks above concerning the failure of Gerrard to disclose or suggest a 
frame with a platform and a substantially enclosed compartment. Kuichera also fails to disclose 
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or sugecsT these features, merely disclosing a fireplace grate in the form of a U-s^apecl basket 
having two hinged seciions. 

Wiih respecr to the assertion thai Gerrard teaches a pjvoi means and Kmchera teaches a 
pivot means is equivalent lo a hinge means, The applicant notes the Officers use of the term 
''pivot" only in iis verb sense to describe motion about a point. Gerrard teaches a pivot means 
formed by oqe piece of low carbon wire rod bent as illustrated in Fig. 1, See column 2, line 8 - 
1 5. Kutchera uses the term "pivot" only in describing the motion of the basket sections of the 
fireplace grate provided by a pivot flange or hinge. See column 3, line 34. The grate sections 
are pivoially mowited on one of the rods by provision of any desired number of depending 
flanges or ears secured to. or formed integral with, the outer bar of each section. See column 3, 
Une 23 " 31- The present application discloses a different structure (see Figs. 2 and 4) than that 
of the cited references. Ii is respectfully submined that claims 3 and 4 are patentable based on 
claim dependency and any further patentable limitation contained within each claim- 
Independent claim 13 recites the disclosed fireplace grate invention in alternative terms 
as including a base formed by a plurality of non-moveabie grate members and a plurality of non- 
moveable cross members that define a platform and a substantially enclosed companment 
depending therefrom for supporting a firelog. The fireplace grate also includes a ceranuc log 
hinged to tlie base with a first position that permits the insenion of ihe firelog onto the 
compartment of the base and a second position that encloses the compartment and prevents direct 
contaci between ihe firelog and wood or ceramic logs placed on top of the platform. 

As stated above, the applicant submits that Gerrard and Kutchera, individually or in 
combination* ^1 to disclose or suggest a fireplace grate v^th a platfonn and a substantially 
enclosed compartment formed from non-raoveable grate members and cross members. In 
addition, neither reference discloses a ceramic log hinged to a base of a fireplace grate. Gerrard 
discloses a wire rack having a upper frame that pivots to a lower set;tion uf the wire rack. A log 
is separately attached to the upper frame of the wire rack via fibre log support pins. Kutchera 
discloses a fireplace grate with hinged sectioiis. In contrast, claim 13 recites a fireplace grate 
including a plai^rm and a substantially enclosed companment, and a ceramic log hinged to the 
base of the fu-eplacc grate. Accordingly, based on claim dependency and the cited references 
liick of disclosure or suggestion directed to all features of the claimed invention, the applicants 
respectfully submits that claim 13 is patentable and request withdrawal of the rcjeciioa 
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Claim 5 is rejeciett obvious over Genard in view of Ttiompson (U.S. Faiem No, 
4,360.001). Claim 6 is rejecied as obvious over Gerrm-d in view of Dotson ei al (U.S. Patem No. 
4,692,168). Claim 9 is rejected as obvious over Oerrard in view of Fischer (U.S. Patem No. 
4,838,781) and Kuichera. Claim JO is rejected ^ obvious over Gerrard in view of Beienbaugh 
(U.S. PaiemNo. 4,257,392). 

The applicant respectfully traverses These rejections and submits thai claims 5, 6, 9. and 
10 are not obvious over the disclosure of Gerrard in view of the cited secondary references. A 
claim is obvious in liebi of a combination of references if the combination of references teach or 
suggest all of the limitations recited by the claim. Tht applicant respectfully submits that these 
claims include claimed subject maner not found in and distinguishable from the disclosure of the 
cited references, individually or in combination. In addition, neither Gerrard, nor the cited 
secondary references disclose, suggest, or provide the motivation, individually or in 
combination, to one skilled in the an to combine the cited references in the manner suggested by 
the Office. 

As explain throughout this Amendment and Response, Gerrard fails to disclose or 
suggest a fireplace grate with a platform and a substantially enclosed coroparunem formed from 
non-moveable grate members and cross members. Similarly, the secondary references, which 
are relied on for other disclosure, fail to disclose these features. Accordingly, the applicant 
respectfully submits that the claims are not obvious in light of the cited reterences since, 
individually or in combination, the cited references fail to disclose or suggest all of the features 
of ^phcant's claimed invention. The applicant respectfully requests withdrawal of these 
rejections and allowance of clainis 5, 6, 9, and 10. 



13 

7is72luvt 

Received from < ^2127516849 > at8f1/03 7:21:54 PM [Eastern Daylight Time] 



Aug-01-2003 0r:24pin Prorn-MORGAN i FINNEGAN LLP 



+2127516849 W76 P.C21/021 F-098 

Docket No. 1948-4635 



Concigsion 



B^sed on the foregoing renvajrks, it is respectfully submined ^hat the claims as currently 
pending are patentable and in condition fur allowance. Reconsideration of the application and 
withdrawal of all rejections are respectfully requested- Should the Examiner disagree with (he 
above remarks concerning the patentablity of the claims as presented, the applicant respectfully 
requests the Exaniiiner direct the applicant concerning claims the Examiner believes define the 
invention patentable over the cited references. 

In the event dwt a telephone conference v^ould facilitate examination in any way. The 
Examiner is invited to contact the undersigned representative at the number provided. 



MORGAN & FINNEGAN, LX.P. 

345 Park Avenue 

New York, New York 10154 

(212)758-4800 

(212) 751-6849 (Fax) 




Respectfully submiiied. 



Dated: August 1.2003 



FAX RECEIVED 

AUG 0 1 2003 



GROUP 3700 
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